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GLVDELOLW\�´ ,QVWHDG� LI +RVNLQV FDQ GHPRQVWUDWH WKDW DQ HTXLYDOHQW

SRVLWLRQ ZDV RSHQ IRU ZKLFK VKH ZDV RWKHUZLVH TXDOLILHG� WKHQ VKH ZLOO

SUHYDLO RQ KHU FODLP� 6HH 1RUYLOOH Y� 6WDWHQ ,VODQG 8QLY� +RVS�� ��� )��G
��� �� ��G &LU� ����� �³5HDVVLJQPHQW GRHV QRW FRQVWLWXWH UHDVRQDEOH
DFFRPPRGDWLRQ � � � ZKHUH D SRVLWLRQ FRPSDUDEOH WR WKH HPSOR\HH¶V
IRUPHU SODFHPHQW LV DYDLODEOH� EXW WKH HPSOR\HH LQVWHDG LV DVVLJQHG WR D
SRVLWLRQ WKDW ZRXOG LQYROYH D VLJQLILFDQW GLPLQXWLRQ LQ VDODU\� EHQHILWV�
VHQLRULW\ RU RWKHU DGYDQWDJHV WKDW VKH SRVVHVVHG LQ KHU IRUPHU MRE�
$FFRUGLQJO\� WR SUHYDLO RQ DQ$'$ FODLPZKHUH WKH HPSOR\HU KDV RIIHUHG
UHDVVLJQPHQW DV D UHDVRQDEOH DFFRPPRGDWLRQ� WKH HPSOR\HH PXVW RIIHU
HYLGHQFH VKRZLQJ ERWK WKDW WKH SRVLWLRQ RIIHUHGZDV LQIHULRU WR KHU IRUPHU
MRE DQG WKDW D FRPSDUDEOH SRVLWLRQ� IRU ZKLFK WKH HPSOR\HHZDV TXDOLILHG�
ZDV RSHQ�´��
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7KH UHJXODWLRQV SURYLGH WKDW DOWKRXJK DQ HPSOR\HH LV QRW UHTXLUHG

WR DFFHSW DQ RIIHUHG DFFRPPRGDWLRQ� LI DQ LQGLYLGXDO UHMHFWV D ³UHDVRQDEOH
DFFRPPRGDWLRQ � � � WKDW LV QHFHVVDU\ WR HQDEOH WKH LQGLYLGXDO WR SHUIRUP
WKH HVVHQWLDO IXQFWLRQV RI WKH SRVLWLRQ KHOG RU GHVLUHG� DQG FDQQRW� DV D
UHVXOW RI WKDW UHMHFWLRQ� SHUIRUP WKH HVVHQWLDO IXQFWLRQV RI WKH SRVLWLRQ� WKH
LQGLYLGXDO ZLOO QRW EH FRQVLGHUHG D TXDOLILHG LQGLYLGXDO ZLWK D GLVDELOLW\�´
�� &�)�5� � �������G�� VHH +DQNLQV Y� 7KH *DS� ,QF�� �� )��G ���� ���
��WK &LU� ������ )XUWKHUPRUH� ³DQ HPSOR\HH FDQQRW PDNH KLV HPSOR\HU
SURYLGH D VSHFLILF DFFRPPRGDWLRQ LI DQRWKHU UHDVRQDEOH DFFRPPRGDWLRQ
LV LQVWHDG SURYLGHG�´ +DQNLQV� �� )��G DW ������� ,Q WKH LQVWDQW FDVH� WKH
GHIHQGDQWV RIIHUHG +RVNLQV UHDVVLJQPHQW WR WZR GLIIHUHQW SRVLWLRQV�
+RZHYHU� XQOLNH LQ+DQNLQV� WKH SRVLWLRQV RIIHUHG LQ WKH LQVWDQW FDVHZHUH
QRW FRPSDUDEOH WR D GHSXW\ RQH SRVLWLRQ� DV ERWK LQYROYHG D SD\ FXW� 7KH
UHJXODWLRQV LQVWUXFW WKDW HPSOR\HUV ³VKRXOG UHDVVLJQ WKH LQGLYLGXDO WR DQ
HTXLYDOHQW SRVLWLRQ� LQ WHUPV RI SD\� VWDWXV� HWF�� LI WKH LQGLYLGXDO LV
TXDOLILHG� DQG LI WKH SRVLWLRQ LV YDFDQW ZLWKLQ D UHDVRQDEOH DPRXQW RI
WLPH�´ DQG VKRXOG RQO\ UHDVVLJQ DQ LQGLYLGXDO WR D ORZHU JUDGHG SRVLWLRQ
LI WKH LQGLYLGXDO FDQQRW EH DFFRPPRGDWHG LQ DQ HTXLYDOHQW SRVLWLRQ� ��
&�)�5� SW� ����� $SS� � �������R�� 7KHUHIRUH� ZH KROG WKDW +RVNLQV¶V
UHIXVDO WR DFFHSW RQH RI WKH ORZHU JUDGHG SRVLWLRQV GRHV QRW DXWRPDWLFDOO\
SUHFOXGH KHU IURP EHLQJ FRQVLGHUHG D ³TXDOLILHG LQGLYLGXDO ZLWK D
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